Mage nofpund or type unknown

PaHee gencTeoBaBLUEE NCMPABUTEJIbHO-TPYA0BOE 3aKOHO4ATENbCTBO, AaBaJsio JINLb
obuiee onpeneneHne NPaBoBOro MOJIOXKEHNA OCYXKAEHHbIX, HEXXeNn aencteyowmnn YUK
P®, KoTopbin yaenun 6onblue BHAMAHUA 3TOMY BakKHeNLWweMy BONPOCY, PAaCKPbITUIO
KOTOPOro NOCBSALWEHa Lenas rinaesa, Coctosawas n3 wectm ctaten. MHorne anemMeHTbl
NMPaBOBOIr0 MNOJIOXKEHUS OCY>XOEHHbIX PACKpPbIBAOTCA B CTaTbAX U rnaBax Kogekca, 3To
CBMAOETEeNbCTBYET O TOM, 4TO NMOoNTUKA Poccmun nameHeHa B 061acTn UCNOSIHEHUSA
YFOJIOBHbIX HaKa3aHuUn 1 obpalleHns ¢ 3aKNYeHHbIMKU, 0 NPUBANKEHUN K MUPOBbLIM
CTaHfapTaM B 3TOW chepe rocyapCTBEHHOW OeATe/IbHOCTMU.

Mpn nepexone K cB060AHOMY AEMOKPATUYECKOMY Pa3BUTULO, B YCII0BUSX (DOPMMPOBAHNSA
rpa)kaaHckoro obuecTsa NpobsemMa NpPaBoOBOro CTaTyca OCY>XXAEHHbIX, OTObIBAOLLINX
YrOJI0BHblE HaKa3aHUsA, HYXKJaeTCs B CEPbe3HOM OCMbIC/IEHUN, TaK KaK ABSieTCS
COCTABHOW YacTbto NpobsieMbl NpaB YeNoBEKA N rpakaaHnHa B Lesiom.[1]1

Cenyac NpaBOBOM CTAaTYyC OCY>XXAEHHbIX, X 00A93aHHOCTN N OCHOBHbIE NMPaBa 3aKpenJeHsbl
Ha YpPOBHE 3aKOHa, a He KaK paHee, NpenMyLecTBEHHO B B€JOMCTBEHHbLIX HOPMATUBHbIX
MPaBoOBbIX aKTaX. 9TO 06CTOATENLCTBO MMEET NUCKJIIOYNTENIbHO Ba>KHOE 3Ha4YeHune, B TOM
4yncsie N B nNjaHe HeYKOCHUTENIbHOro cobnogeHnsa 3aKOHHOCTU NPU NCMOTHEHUN
YFONIOBHbIX HaKa3aHun. B camoM obLiemM Bnae npaBoBOe NOJSIOXKEHNE NunL, oTObIBarOLWLMX
YFOJIOBHbIE HaKa3aHUs, MOXXHO CQOPMYINPOBaTb, KaK 3aKpernJsieHHoe C NOMOLLbIO
MPaBOBbIX HOPM MOJIOXKEHNE OCYXXAEHHbIX BO BpeMs 0TObIBaHNSA YrOJIOBHOMO HaKa3aHus.

NHCTUTYT NpaBOBOro rnoJjioXKeHus OCy)XOEHHbIX MMeeT Ba>KHOoe coLMasibHoe 3Ha4YeHune no
cnegyownmMm npn4nHam:

Jliobon B yrosioBHOrO Haka3aHusa CBA3aH C KOMMJIEKCOM orpaHun4eHunin npas un ceobog,
MOCKOJIbKY LA, OTObIBalOLWME YrO/IOBHbIE HaKa3aHUS OCTAlOTCA rpakaaHaMm
rocynapcTtsa, obsagatoT nx npaBamm n 0693aHHOCTAMK, 3TO NpeabaBaseT ocobbie
TpeboBaHMA K HOPMaTUBHOMY 3aKpernJieHnto orpaHnYeHns 3Tux npae n ceoboa.

YeTKo onpenesieHHOE NnpaBoOBOeE MOJIOXKEHNE OCY)XEHHbIX ABISAEeTCA }OpI/I,EI,I/I‘-IECKOVI
I'apaHTVIeI7I orpaxpeHumd nx ot npomseoJia, NoOAINMHHOIo obecnevyeHuns peainsaunn rnmpas
N 3aKOHHbIX MHTEPECOB.

OT «KayecTBa» UCMOJIHEHUS OCY)XOEHHbBIMUN BO3/I0XKEHHbIX Ha HUX 06A3aHHOCTeN,
peann3aunm nx npaB N 3aKOHHbIX NHTEPECOB 3aBUCUT 3PPEKTUBHOCTb YrOJIOBHOIO
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HakKa3aHWsA, 0OAHOWN U3 rNaBHbIX Llenen KOTOPOIro ABNAeTCA ncrnpaBjieHne oCyXxaeHHbIX.

AKTYaJIbHOCTb UHCTUTYTa NPABOBOI0 MOJIOXKEHNA 1L, OTObIBaAOWMX HaKa3aHue,
BO3pacTaeT C y4eToM npeanpuHMMaemsix Poccren mep no MHTerpaumMm B MMpoBoe
coobulecTBo. Kak M3BeCTHO, OAHUM U3 BaXKHENLLMX YCJIOBUIA TaKoW MHTerpaumm
SBNAETCA 3alUnTa NpaB YesioBeka, U, He B NoC/iefIHIO0 ovyepenb, cobnoaeHne npas
OCY>XIEHHBbIX.

Pa3BuTme MHCTUTYTa NPaBOBOro MOJIOXKEHUA OCYXXAEHHbIX, BAaXXHO MO MNOJINTUYECKUM
C006pa)KEHVI$IM, TaK KaK CJIY)XUT MNokKas3aTesieM CTPeMJIEHNS N BO3MOXXHOCTKU Poccun
cobnogaTb B3sAThie Ha cebsa ob6sa3aTenbCTBa, a TakXxe pewaTb pa3JZindyHble aCleKTbl NMpas
YEJZI0OBEKA-OCYXOEHHOTO.

Pa3nnyatoT Tpu BUAa NpaBoBOro ctatyca JINYHOCTU:

- obwerpaxgaHckuin (v obLwmin NPaBoOBOWN CTATyC rpa>kaaH);

- CrneunanbHbIn (BUAOM3IMEHEHHbLIN CTAaTyC Kakon-nmbo KaTeropun rpa>kgaH);
- NHOMBMAOYyanbHbIN (MPaBoBOE MOJIOXKEHNE KOHKPETHOro inua).

CoOTBETCTBEHHO, OCY)XEHHblIEe, KakK ocobas KaTeropusa rpa>xgaH, obnapgatoT
crneunalibHbIM NMpaBoBbIM CTAaTYCOM OCYXXAEHHOIO, KOTOprI7I B CBOKO o4epenb
nogpaspnensdeTcd Ha npaBoBble CTaTyChbl JINL, oTObIBAOWMX OTAENIbHbIE BUAbI
YroJIOBHOINo Haka3aHusd, a Tak>Xe no MHbiIM OCHOBaHUNAM, HarnpmumMmep, BHyTpU
crneunasibHOro CtatyCa OoCy>XOeHHOoro K JIMweHuto cBoboabl BbIAENAOT CneynasbHbIn
r|pa30|30|7| CTaTyC OCYyXXOEHHbIX, oTbbIBalOWMX NuieHne ceoboasl B I/ICI'IpaBI/ITeJ'IbHOVI
KOJIOHMN, crieunanbHbIn I'IpaBOBOI7I CTaTyC OCYyXXOEHHbIX, oTbbIBalOWMX NULLEHNE
csobofbl B KOJIOHUU-NOCENeHUN, CneynasbHbIn I'IpaBOBOI7I CTaTyC OCyXXAEHHbIX->KeHLLNH,
cneunanbHbIn npa|30|30|7| CTaTyC HecoBepLLEeHHONEeTHNX OCY>XAEHHbIX 1N T.4.

YrosoBHoe HakasaHue He NPMBOAUT K NoTepe rpa>KAaHCTBa, NO3TOMY cneunasbHbIN
NpPaBOBON CTATyC oCcyXAeHHoro 6a3npyeTcs Ha obLieM NpaBoOBOM CTaTycCe rpakaaH
Poccun. 310 06CTOATENLCTBO BaXKHO, Tak Kak crnocobcTByeT obecrneyeHnto 3aKOHHOCTH
MpU UCNOJIHEHUWN YrONIOBHOIMO HaKa3aHMs, NOBbILLAET ero BOCNUTaTesIbHbIM MOTEeHUMaN 1
nogyvyepkmBaeT TOT (haKT, 4TO OCYy>KOEHHbIE HE OrPaHNUYMBAOTCSA B peanansaunm psaa
npaB N HecyT 0653aHHOCTK, BO3JIOXKEHHbIE Ha rpa>kgaH Poccunckon depepaunn (gaxxe
OCY>XXAEeHHble K nuweHuto ceoboabl Nonb3yoTca 6e3 cyuecTBEHHbIX OFPaHNYeHNN
npaBamu B chepe TpyAoBbiX, OpavyHO-CEMENHbIX, HAaC/IeACTBEHHbIX N NHbIX
NMPaBOOTHOLLUEHWN).



Takum obpa3om, 3Ha4YNTeNIbHas YacCTb 3/IEMEHTOB 06L1ero NpaBoBOro cTaTyca rpakaaH B
creuMasibHOM MPaBOBOM CTaTyCe COXpaHseTCs.

Bblpa)kaeTcs 3To B hopMe:

e nybnnpoBaHua (B €T. 13 YUK PO «[MpaBo oCy>XAEHHbIX Ha IN4YHYIO Be30nacHOCTb»
OTpPa>keHbl NONIOXKEeHUA CT. 22 KoHcTutyuum PO, B cT. 14 YUK PO «ObecnevyeHune
csobopbl coBecTn n cBoboabl BEPOMUCNOBEOLAHUSA OCYXKOEHHbIX» OTPa><eHbl
nosioXeHuns cT. 28 KoHcTutyumm PO n 3akoHa PO «O ceobone BeponcrnosegaHuns»);

e KOHKpeTm3aumn (B cT. 112 YUK PO «Obuiee obpa3oBaHne OCYyXAEHHbIX K JINLLIEHUIO
CcBOOOAbI» HE TONIbKO OTPakeHbl N0N0XKEHUA M. 4 CT. 43 KOHCTUTYuUMK Poccunckom
depepaunm n 3akoHa P® «O6 obpasoBaHUN», HO 34eCb UMEET MeCTO YTOYHEHME
cybbekTa B yKa3aHUm Ha 0643aTesIbHOCTb MOJIy4YEeHUS OCHOBHOI0 obuiero
obpa3oBaHUA OCy>XOEHHbIX, He gocTurwmnx 30 neT, 1 Nno XenaHun A9 0CYKOEHHbIX
cTapwe 30-Tn neT n HBaINAOB. KpoMe 3TOro, KOHKpeTu3yeTCcs 3Ha4YMMOoCTb
NoJsly4eHUs oCy>XAeHHbIMN OCHOBHOIO obLero n cpegHero obpasoBaHus, Kak
MooLLPAEMOro 1 y4nTbiBaeMoro paktopa npu onpenesieHnmn cTterneHn nx
ncripasaeHus).

BMecTe ¢ TeM crneumanbHblii CTaTyC OCY)XXAEHHOro CyLLIeCTBEHHO OT/IMYaeTCcsa oT obuiero
NMPaBOBOro CTaTycCa rpakaaH.

Bo-nepBbix, NO/b30BaHMe HEKOTOPbLIMK obLLerpa>kaaHCKMMKM NnpaBamMmn n ceobogamm ans
OCY>XAEHHbIX OrpaHM4MBaeTCcs. B 3TOM NposaBaseTCcsa CyWHOCTb YrOJIOBHOINO Haka3aHus,
KakK peakuuun rocygapcTBa Ha coBeplleHHoe npecTyrnjeHne. CobCcTBEHHO, HaKa3aHue n
3aKJIl04aeTCs B CO34aHNN ONpeesieHHbIX JINWEHUA U OrPaHNYEHUIA OCY K AEHHbBIM C
LLeNbio NX UCMPaBJIEHNS U NpeaynpeXx4eHNs COBEPLLUEHNSA HOBbIX MPECTYMJeHNn Kak
UMW, TaK U NHBIMU JINL@MW.

MpaBoBOE MOJIOXKEHME OCYXKAEHHbIX BKJlOYaET B cebsi peasibHOCTb NPUMEHEHMUS K
OCY>X1€HHbIM NMPaBOOrPaAHNYEHNN N OCHOBHOW (DOPMOI UX 3aKpernsieHnss MOXKeT bbIThb
hbenepanbHbI 3aKOH.

JaHHoe nonoxxeHue conepxntca B cT. 10 YUK PO,

B Heln 3akpensieHa BO3MOXXHOCTb OorpaHu4eHunin npas n ceBobon oCyXAeHHbIX Fpa>KaaH
TOJIbKO hefepasibHbIM 3aKOHOM.

MpaBoOrpaHNYeHns - 3TO INLLb YacTb CNELNaNbHOro CTaTyca ocy>XaeHHoro. Kpome
3TOro, MPaBOBOE MOJIOXKEHNE OCYXKAEHHbIX AOMOJIHAETCSA CreUnduieckuMm afieMeHTamMun.



Nx cneundnka onpenenaetca TeM, 4YTo:
- OHW He NMeIoT aHasiora B obLerpa>kgaHCKOM NMPaBoOBOM CTaTYyCe;

- UX copep)xaHne He 3aBUCUT OT obLierpa>kJaHCKOro npaBoBOro cTaTyca, a oTpaxkaeTt
0COBEHHOCTU UCMONIHEHUS TOr0 AWM MHOMO BUAa Haka3aHusa (Hanpumep, cT. 40 YUK PO
onpenenseT, 4TO B Nnepuof oTObIBaHUA NCNpaBUTeNbHbIX PaboT OCy>XAEHHbIM
3anpeltaeTcs yBoJsibHeHMe ¢ paboTbl Mo COOCTBEHHOMY XXenaHuto be3 paspeweHns B
MNCbMEHHOW hOpMe YroJIOBHO-UCMOJIHNTESIbHON NHCMEKL NN B COOTBETCTBUM CO CT. 48
YUK PO ocyXaeHHble K orpaHundeHuto ceobonbl cnefyoT K MecTy oTObiIBaHUA HaKa3aHUs
3a CYeT rocygapcTBa CaMOCTOATESLHO).

DTN HOPMbI PEFYINPYIOT Cneundunyeckmne oTHOLEHNS, MPUCYLLINE KOHKPETHbBIM YC0BUAM
O0TObIBAHNA HaKa3aHUs TOro UM MHOTO BUAA N UMEeT 0COOEHHOCTb: 3HaYUTeIbHAA UX
4acTb perjiameHTUpyeTCcs NoA3akKoHHbLIMU MPaBOBLIMU aKTaMMU.

BbiBOA: NpaBoBOE NOJIOXKEHME OCYyXAeHHbIX (CT. 10 YUK P®) npenctasnseT cobon
KOMMJ1IEKC rapaHTUPOBaHHbIX MpaB 1 cBoboAa rpa>kgaH PO ¢ orpaHn4yeHnsmu,
YCTaHOBJ/I€HHbIMN YrOJIOBHbIM, YFOJIOBHO-UCMNOJIHNTESIbHBIM U UHBIM 3aKOHO4AaTe/1IbCTBOM
PO.

Nx npasa n o6a3aHHOCTM onpepensaTcsa YUK PO, ncxons us nopagka n ycroBun
0TObIBAHNA KOHKPETHOr0 BUAa Haka3aHus.

CTpyKTypa NpaBoOBOro CTaTyca OCYy>XAEeHHOro

B coep>XaHune NpaBoBOro cTaTyca nuLl, oTObIBaOLWMX Haka3aHWs, BXOAAT NpaBsa, U
lopuanyeckme 06a3aHHOCTUN. KaXk bl U3 3TUX 3/IeMEHTOB NPaBOBOro CTaTyCa
CaMOCTOSITENEH, TaK KaK XapaKTepu3yeTCcs CoLMabHbIM Ha3HAYeHNEM, CYLLIHOCTbIO U
collep>XaHuneMm.

MO>XHO ChopMYyNIMPOBaThb OnpeneneHne NPaBoBOro CTaTyca OCY X AEHHbIX
npeacTasnstowero cobor COBOKYNMHOCTb JIMYHbIX, MOJIMTUYECKMX, COLMANBHO-
3KOHOMUNYECKMX U KYJIbTYPHbIX MpaB 1 cB060OA OCYyXAEHHbIX U CNeLumnasbHbIX NPaB U
00513aHHOCTEN OCY)XXAEHHbIX.

Cyb6beKTUBHbIE NMpaBa OCY>XXAEHHbIX - 3aKPENJIeHHbIE 3aKOHOM U FrapaHTUPYEMbIE
rocylapCTBOM peaJsibHble BApMaHTbl BO3MOXXHOI0 NOBEAEHNS OCY>XXAEHHOI0 NN
Nosb30BaHUS UM couMnanbHbIMN Bnarammn, obecrnedyeHHbIMN LPUANYECKNMN
0053aHHOCTSIMM A0JIKHOCTHbIX JINL, OPraHOB, NCMOJHAIOLWWX HaKa3aHus, opyrunx
CybbeKTOB, YroJIOBHO-UCMONMHUTESIbHbIX MPaBOOTHOLLUEHUA.



Hanpumep, B cT. 13 YUK P® 3akpenneHo NpaBo OCYXAEHHbIX Ha JINYHYO Be30MacHOCTb,
peanmsaumsa Kotoporo obecnevyeHa 06583aHHOCTbLIO AOJIKHOCTHbIX JINL, NCNPaBUTENbHbIX
yYpeX AEHUN NMPUHATb HEOTNOXKHbIE MePbl MPU BO3SHUKHOBEHUW Yrpo3bl 6e30macHOCTH
KOHKPETHON NINYHOCTK; cornacHo TpebosaHuto c1.98 YUK PO ocy>xaeHHbIe K JINLLEHNIO
cBoOOAblI MMET NpPaBO Ha rocydapcTBEHHOE NeHCMOoHHoe obecnevyeHne B CTapoCcTun, Npu
WHBaJIMOHOCTK, NOTEpe KOPpMUJibLia U B UHbIX Cly4YasaX, npenycMoTpeHHbIX
3aKoHoO4aTeNnbLCTBOM P®. MapaHTMen B JaHHOM Clly4Yae ABAsSeTCA NeHCUOHHOoe
3akoHofaTeNbCTBO PP, o6A3biBatoLLee opraHbl COLMANBLHON 3aLlLMUTbl HACENEeHNS NpK
Ha/IM4YUN OCHOBAHUW He TOJIbKO OMnpefennTb ee, HO U NepedYncsIiNTb Ha INLEBON CHET
OCY>XXOEHHOrO.

A.A. rHaTbeB obLine npaBa OCY)XAEHHbLIX Nogpa3aenseT Ha KOHCTUTYUNOHHbIE U
rpa>xgaHckue[2]1l. KOHCTUTYLMOHHbIE NpaBa OCY>XXAEeHHbIX MoABEepratoTCad MeHbLW UM
OrpaHNYEeHNsM, a FpakaaHCKMe npaBa OrpaHNYmMBatoTCa B bonbluen mepe.

B HEKOTOPbIX NCTOYHMKAX B Ka4YeCTBE CaMOCTOATE/IbHOro 3JieMeHTa NPaBoOBOro ctaTyca
OCY)X[OEHHbIX Ha3blBalOT 3aKOHHbIe MHTepeChl OCYyXAeHHbIX[3]1. Ha Haw B3rnag
3aKOHHbIe MHTepecChl ABMAKTCA A0MNOJIHUTEIbHbIMW NPaBOBOro MOJIOXKEHUA INYHOCTU. UX
MO>XHO CHUTaTb npeanocbiJlIkaMu NnpaBoro Ctatyca oCy>XaeHHbIX. OHun npsamMmo He
BblaesieHbl B OpnAnN4eCKnx rpaBax v 0643aHHOCTAX, XOTSA UMET MHOIo obLero ¢ HUMM,
HO He ToOXAeCTBEeHHbI M.

3aKOHHbIE MHTEpEeChl OCYXXAEHHbIX - 3aKpPenJIeEHHbIe B MPaBOBbIX HOPMax BO3MOXXHOCTM
DA OCY>KAEHHbIX K 061afaHnio TeEMU U NHbIMK Bnaramu, yooBneTBOpeHne KOTOPbIX
CBSA3aHO, KakK MpaBuo, C OLLEHKOW UX NMOoBeAEHUS A0JIIKHOCTHBIMUY JINL@MN OPraHoB,
NCMNOJIHAOLWMNX HaKa3aHUs, NPOKypaTypbl, Cy40M JINYHOCTUN OCYXAEHHbIX BO BpeEMS
oTbbIBaHMA HaKa3aHUA.

Hanpumep, B 4. 3 cT. 14 YUK P® npefyCMOTPEHO, YTO OCY>XXAEHHbIM K OrpaHuU4YeHunto
csBoboabl N0 nx Nnpocbbe MoXeT BbITb AaHO pa3peLleHne Ha nocelleHne MecT
borocny>KeHun, HaxoAALWKnXCcAa 3a npegesamMmm UCNPaBUTENbLHOIO LeHTpa; HopMaMu cT.97
YUK PO npenocTtaBieHO NpaBo aAMUHNCTPaLUN NCTIPABUTENBHbIX YYpeXXeHUNn
NMPUHUMATb peLlleHne 0 Bble3fe OCYXAEHHbIX K inweHuto csobobl 3a npeaensl
NCMPaBUTESIbHbIX YYpeXOeHUN; cornacHo TpebosaHnam cT.175 YUK PO 00S>KHOCTHbLIM
NLUAM NCNpaBUTeNbHbIX YYpeXxaeHUin npefocTaBileHo NpaBo pewaThb BOMPoCkl 06
YCNOBHO-A0CPOYHOM OCBOOOXKAEHUN OCYXXOEHHbIX OT OTObIBAaHUSA Haka3aHuUS.

Buabl 3aKOHHbIX NHTEPECOB:



e BO3MOXHOCTb NpuMeHeHunsa noowpeHuns (ct. 87 YUK PO - nepeBopf Ha yydLlleHHblE
yCJ/I0BUSA COOEPXaHUSA OCY)XXAEHHbIX K nnweHunto ceobonbl);

e BO3MOXXHOCTb NpUMeHeHns nbroT (cT. 139 YUK PO - ocTaBneHne B BoCNMUTaTESIbHbIX
KOJIOHNSAX OCYXXAEHHbIX, LOCTUMLNX COBEPLUEHHOETUS);

e BO3MOXXHOCTb Mosly4yeHns 6nar, no cBOEn coumaibHO-NPaABOBOW CYLLHOCTU, He
ABNAOLLAACA HU noowpeHnem, Hn neroton (cT. 103 YUK PD - npusneyeHune
OCY>XXAEHHbIX K nnweHunto ceobobl K TpyAy «MO BO3MOXHOCTU» C Y4ETOM
cneunanbHOCTN).

FOpunandeckmne o64a3aHHOCTUN OCY)XXAEHHbIX - YCTaHOBJ/IEHHas B 0653biBatOWLNX U
3anpeLllaoummx HopMax npaBa Mepa Heo6xoA4MMOro NOBeAEHUS OCY>XXAEHHbIX BO BPEMS
oTbbIBaHMA HaKa3aHUA, obecneymBamoLas AOCTUXKEHME LLeNe YrosIOBHOMO HaKa3aHus,
nognep>aHme npasonopsgka Bo BpeMs ero otbbiBaHMs, cobntogeHme npaB N 3aKOHHbIX
WHTEPEeCOB Kak caMoro o6a3aHHOro nnua, Tak N NHbIX 1L,

Hanpumep, B €T. 26 YUK P® 3akpenseHo TpeboBaHMe K OCYyXAEHHbIM K 06a3aTeNbHbIM
paboTam oTpabaTbiBaTb Ha onpenensemMbiX Ana HUX obbekTax; B cT. 31 YUK PO -
0683aHHOCTb OCY>XOEHHOro K wrpady A06poBOAbLHO ONAATUTL WTpPad B TedeHun 30-Tu
CYTOK; B CT. 40 YUK PO - 0653aHHOCTb OCY>XOEHHOI0 K NCMpaBuUTeNbHbIM paboTam
coobWnNTb B YrosIOBHO-UCNOJHUTESIbHYIO NHCMEKLMNIO 06 3MeHeHN MecTa paboThbl n
MecCTa XuUTtesbCcTBa B TedeHnn 10 gHen; B cT. 118 YUK P® - 3anpeT 15 OCyXAEHHbIX,
NnLweHHbIX cBobobl, BOABOPEHHbIX B LUTPAaHOM N301ATOP, Ha CBUAAHUA, TenepoHHbIe
pa3roBopsbl, NpuobpeTeHmne NpPoAyKTOB MUTAHUS, NOJy4YeHMEe NOCLIIOK, Nnepenay
baHaeponen.

Ocoboe MecTo B NpaBOBOM CTaTyCe OCYyXAEHHbIX 3aHMMAIOT creundunyeckme npasa,
3aKOHHbIE MHTepechl N 0653aHHOCTN, KOTOPbIM HET aHasiora B obuierpa>kaaHCKoMm
NnpaBoOBOM CTaTyce (Hanpumep, 06493aHHOCTb OCY)XXAEHHbIX BEXJ/INBO OTHOCUTCSH K
rnepcoHasny, MHbIM nLaM, MnoceLlatoWwmMm y4ypexx AeHNUa NCNOJTHALWLME HaKa3aHusa, a
TakKXe K gpyrmm ocyXgeHHbiM - cT. 11 YUK PO).

Cepa nx NpaBoBOro peryjnpoBaHns AoCTaTO4YHO ObLIMPHa - OHa pacnpoCcTpaHAeTCH Ha
BCE CTOPOHbI AEATENIbHOCTU YyYpeXAEHNIN, NUCNOJHAILWNX HaKa3aHusa: MaTepuasbHO-
bbiToBOE 0b6ecrneyeHmne, BoCnUTaTeIbHYIO paboTy, BHYTPEHHUI PaCcnopsAaoK, a Takxe
MpaBoOBble CTaTyCbl OCY>XAEHHbIX, OTObIBAOLWNX ANCLUUMNHAPHbIE B3biCKaHuA B LLUN30,
MKT, conep>xawmecsa B JIY.

Cpeaun cneungunyecknx obszaHHOCTEN OCYXXAEHHbIX MHTepecHa obocobneHHas rpynna -
TaK Ha3blBaeMble «MOpaJibHble 0093aHHOCTU OCYXKAEHHbIX» (MPUMEPOM MOPaAJIbHbIX



06A3aHHOCTEN OCY>XAEHHbIX K NNLWEHNI0 cBoboabl ABNAeTCA 0693aHHOCTb BbIMOJIHATL
npasuaa NM4YHOW 1 obuwen rurnersl, TpeboBaHMUA CaHUTaAPUN, UMETb ONPATHbLIN BHELLIHNNA

BUA).

Ecnn B counanbHOM CTaTyce JIMYHOCTU MopasibHble 0653aHHOCTM - 3TO chepa Mopanu, a
He NpaBa, TO B OTHOLUEHNN OCY>XXOEHHbIX 3TOT BOMPOC MMEET CBO CNeunguKky, peyb
naet 06 0693aHHOCTAX OCY>XKAEHHbIX, HE UMELLIX IOPUANYECKOr0 3aKperneHns B
obLieM, NpPaBoOBOM CTaTyCe rpakAaHWHa, a CoAep>XaLMXCs B UHbIX COLMANbHbIX, B TOM
4yucne n MopasibHbiXx HopMax. CMbIC/T 3aKpenJIieHMs UX B MPaBOBbIX HOPMax B TOM, YTO B
yCNoBUSIX NnLieHns cBoboabl BO3pacTaeT 3HAYMMOCTb HPABCTBEHHbIX U 3TUYECKMX Havanl
B OTHOLLUEHMSAX OCY>XOEHHbIX, KAK OCHOBbI BOCMUTaTeNbHON paboThkl, a TpeboBaHUs
CaHUTAPUN N TUFUEHbI - 3TO HE TOJIbKO NoKa3aTeslb YPOBHS KYJIbTYpPbl OCY>XAEHHOr 0, HO
N BHELWHWI acneKkT peanm3auunmn 3agavym oxpaHbl 340pP0BbS 3TUX JINLL.

[MpenctasngaeTcs Heob6xoaAMMbIM OTMETUTb TaKytlo TeHAEHUWNIO pa3BUTUNA NMPaBoOBOIro
CTaTyC OCYyXXOEHHbIX KaK N'yMaHWU3aUuto ycnosvu7| oTbbIBaHMUA HaKa3aHUA.

B pe3ynbTaTe NnpoBeAeHHbIX peopM YrosIoBHO UCMNOJIHATENBHOIO 3aKOHOA4aTeIbCTBA U
yupex 4eHUN, NCNOJTHAKOLWNX YroN0BHbIE HaKa3aHus, 6blnn 3aKpensieHbl N MPUMEHEHbI
MHOIMe Mepbl F'YMaHHOIro xapakTepa obpalleHns C ocy>KaeHHbIMU. B yncne mep
HanpaB/ieHHbIX Ha N'YMaHW3aumnio oTObIBaHWS HaKa3aHUA MOXXHO Ha3BaTb TakMe Kak:
yCueHne rapaHTuin peanmsaumm oCy>XAeHHbIMU MpaBa Ha JINYHY0 6e30MNacHOCTb,
nHpopMaumto, ceoboay coBecTu. bbina cMaryeHa n3onsaums B MecTax JinweHns ceoboabl,
npenocTaBsieH PS4 broT B MaTepunasbHO-6bITOBOM obecneyeHnmn, CHAT psg
orpaHMYeHUn B yCNIOBUAX 1 oMnaTe Tpyda v T.4.[4]11

3aernneHue B 3aKOHOA4aQTeNbCTBE NPAaBOBOIo NOJIO>XKeHUA OCy>XAeHHbIX

3aernneH|/|e MpaBOBOIO NMOJIOXKEHNA 1L, oTbbIBatOLWNX yrojoBHbleé HaKa3aHWA,
npouncxognT oBymMmA nytTaMm: C nNoMoLWbO HOPMaTMBHOIO ornpeaesieHna n perjiaMmeHTaymnm
3J/1EMEHTOB MPaBOBOro CraTtycCa.

HopmaTunBHOE onpeaeneHmne npaBoBOro NoJIOXKEHMA OCYXAEHHbLIX AaHO B M. 2 cT. 10
YrosioBHO-UCMOJIHUTENbHOI0 Kogekca Poccumnckon degepaunn, KOTopbin rnacuT: «Mpu
NCNOJIHEHUN HaKa3aHUN OCY)XAEHHbIM rapaHTUPYIOTCA NpaBa 1 csoboabl rpaXkaaH
Poccunckonm ®epepaunu € U3bATUAMN U OrPaHUYEHNSAMIN, YCTAHOBIEHHBLIMUN YT OJIOBHbLIM,
YFOJIOBHO-UCMOJIHUTE/IbHLIM U NMHBIM 3aKOHO4ATeNbCTBOM Poccumnckonm depgepaunm». 3ta
HOpPMa MMeEeT 4Ype3Bbl4alHO Ba>KHOE 3HAYeHME, TaK KakK B Hel Halun oTparkeHune
Ba)kHenwune TpeboBaHms:



CT. 29 Bceobuwen geknapaumm npas 4yesioBeka (Npu ocyLwecTBIEHN CBOMUX NPaB "
cBobo KaXKabl YenoBeK AO/HKEH NoABepraTbCs TO/IbKO TaKUM OrpaHUYeHUAM, Kakne
YCTaHOBJ/IEHbl 3aKOHOM UCKJIIOYNTESIbHO C Lesblo...);

CT. 2 [eknapauuu npas n ceobop 4enoseka n rpaxgaHnHa (npasa 1 ceobonbl MoryT
ObITb OrpaHNYeHbl 3aKOHOM TOJIbKO B TOW Mepe, B KaKon 3To Heobxoanumo B Lensx...).

B NcnpaBuTtenbHO-TpynoBoM Kogekce PCOCP HoOpMaTMBHOE MOJIOXKEHME OCYXKAEHHbIX
3aKpennsanocb nHave. Tak, cT. 8 U'TK PCOCP rnacuna: «Jinya, otbbiBaloLMe Haka3aHue,
HecyT 0683aHHOCTW N NOJb3YIOTCA NpaBaMun, YCTaHOBIEHHbIMW 3aKOHOA4ATENIbCTBOM 414
rpa>k4aH C orpaHu4yeHnsammn, npegycMoTpeHHbIMU 3aKoHo4aTe/IbCTBOM OJ15
OCY>XXJEHHbIX, @ TaK)Xe BblTeKalLlWmnMn N3 Npurosopa cyaa u pexuma». laHHoe
onpeneneHne NpaBoBOro NoJIOXKEHUA OCYXAEHHbIX O0MYCKasl0 BO3MOXHOCTb
orpaHmyeHnin, obycsioBsieHHbIX PeXXNMoOM O0TObIBaHNA Haka3aHuA. [1py 3TOM B OCHOBe
rnoaxofa K peryampoBaHuUio NpPaBoBOro NOJIOXKEHUSA OCY>KAEHHbIX Hax0AW/ICsa He CTOJIbKO
NPaBOBON CTATYC rpaKAaHnHa, CKOMIbKO (haKT OCYy>XAEHUSA LA K nweHunio cesoboabl,
rnaBHoe codep XaHme KOToporo - n3onaumns ot obuecTsa B crneumasbHOM 3aKPbITOM
yypexxgeHun. B 3ToM NpoaBnaacsa paclmpuTenbHbIA NPUHLKM MPaBOBOro
perynnpoBaHus, B COOTBETCTBUM C KOTOPbIMU OCY>XXAEHHbIA CHavaNa Kak bbl nnwaeTtcs
CBOMX Mpas, a 3aTeM HafensgeTcd onpenesieHHbIMN NpaBaMun, ncxoas U3 pakTa
oTObIBaHNA N Lenen HakasaHus.

Y. 3 cT. 55 KoHCcTuTyumm Poccnimnckonm depgepaumnm, roe onpenesieHbl OCHOBaHUA U (OOpPMblI
orpaHMYeHnin NpaB rpa>kaaH (Npaea n ceoboabl YenoBeKa U rpakKaaHnHa MoryT bbiTb
OrpaHunYeHbl pegepaibHbiM 3aKOHOM TOJIbKO B TON Mepe, B Kakon 3To Heo6xoammo B
Lensax 3awmnTbl OCHOB KOHCTUTYLMOHHOIO CTPOSA, HPAaBCTBEHHOCTHN, 340POBbS, NMpaB "
3aKOHHbIX MHTEpeCcoB Apyrux nuy, obecrneyeHmnsa obopoHbl CTpaHbl 1 6e30nacHOCTK
rocygapcTsa).

KoHcTuTyumnsa Poccnnckonm depgepaumnm (4. 3 €T. 62) n 3akoH PO «O rpa>kgaHcTeBe
Poccunckonm ®epepaunn» pasrpaHM4YmMBatoT NPaBOBOE MOJIOXKEHME JINYHOCTU B
3aBMCUMOCTU OT COCTOSAHUSA rpa>KaaHCTBa Ha:

e [1paBOBOE MNMoJioXXeHne rpa>xgaHnmHa rocyagapcrtBa,
e [1PaBOBOE MNnoJioxxeHne NMHOCTPaHHOIo rpa>XgaHmHa,
e [1PaBOBOE MoJioXKeHne JinL be3 rpa>xxgaHCTBa.

ITO HaLl10 CBOE OTpa>keHne B YroJsIOBHO-UCMNOJIHNTE/IbHOM KoaeKkce Poccmnckon
depepaunn, roe y4uTbiBaeTCa cneunguka NpaBoBOro NoJsIOXKEeHNA OCY XK AEHHbIX -
WHOCTPaHHbIX Frpa)kaaH u nuy 6e3 rpaxkgaHcTea. B n. 3 ¢T. 10 YUK PO oTmevaeTcs, 4TO



OHUN «OCYXX[EHHbIe - NHOCTPaHHbIe rpakaaHe n nuua 6e3 rpa>kaaHcTBa NOJb3YHOTCH
npaBaMu U HecyT 0683aHHOCTN, KOTOPble YCTAHOBJIEHbI MEXAYHapPO4HbIMU LOMrOBOPaMU
Poccunckon ®epepaunn, 3aKkoHogaTesbCTBOM Poccunckonm depepaumnm o npaBoBoM
MOJIOXKEHNN MHOCTPAHHbIX FpakaaH n nuy 6e3 rpa)KgaHcTBa, C U3bATUAMU U
OrpaHNYeHNs MN, NPenyCcMOTPEHHBbIMU YIrONOBHbIM, YIrOJIOBHO-UCMOJHUTENbHLIM N NHBIM
3aKoHopaTeNIbCTBOM Poccmnckon denepaunm».

PernamMeHTaumsa 3J1IeMeHTOB NPaBOBOro craTtyca: npas, 3aKOHHbIX MHTEPECOB U
topmnanyecknx obsisaHHoCTeEN.

[lo3BoneHuns, 3anpeTbl 1 NO3UTUBHOE ob6sa3bIBaHME - onpegenaine n
<<O6U.I,el'lpl/|3HaHHbIe>> 3JIEMEHTLI NMpPaBa KaK CNCTEMbI MPaBOBOIo peryjimpoBaHunA.

HecMoTps Ha TO, 4TO NO3UTUBHOE 0D0A3bIBaHME NpencTaBaseT cobon CaMoCTOATENbHbIN
crnocob NpaBOBOro perynampoBaHus, ocoboe 3Ha4YeHMe B NMpaBe NpuaaeTcsa MMeHHO
DO03BOJIEHNAM 1 3aMnpeTaM - MPaBOBbIM SIBJIEHUNAM, BANAOLWNM Ha COAEP)XKaHNE U
CTPYKTYpYy nNpaBsa, BCO NpaBoByto cuctemy. Hanbonee obwimmm cnocobamm npaBoBOro
perynnpoBaHuns aBAAKOTCA A03BoJieHMe 1 3anpeT. COOTBETCTBEHHO, B 3aBUCMMOCTU OT
coYeTaHUs 3TUX BaXKHbIX CNOocobOB NMPaBOBOro perynpoBaHnNa pasinyatoTcsa ABa
OCHOBHbIX NpUHLUMNA: 06Weno03B0IMTESIbHBIN U pa3penTenbHbIn. B ocHoBe
06buweno3BoNnUTENbHOIrO 1IeXXnNT obuiee Ao3BoseHne («403BOJIEHO BCE, YTO He
3anpeLleHo»), B OCHOBE pa3pelnTenbHOro npmHumnna - obwunnm 3anpeT («3anpeLweHo
BCe, YTO He [03BoJsIeHO»). Oba npuHumna obnagatoT onpeneseHHbIMN JOCTOMHCTBaMN U
HedoCTaTKaMU, a TakKxe MMET onpefesieHHYo cneunduky, B pa3Hbix OTpacasax rnpasa.

Mpn onpeneneHnn NpPaBoOBOro NOJIOXKEHNA OCY>XXOEHHOro 3a 0OCHOBY bepeTcs npaBoBoe
NMOJIOXKEHME rpakjaHnHa L0 OCYy>XAEHUS, 3aTeM JaeTCA ncHepnbiBalOWMM nepeyveHb
orpaHn4yeHnn ero npas. HuKakue gpyruve rnpasa OCYyXXAEHHOIro CBEPX YCTAHOBJIEHHbIX He
orpaHu4meatoTca. ObLeno3sonnTeNbHbIn NpUHUKMN obnafgaeT He TOIbKO SABHO
Bblpa>KeHHbIMW OOCTONHCTBAMU, HO U onpefenieHHbIMU HegocTaTKaMu. [10CKONbKY B
3TOM cJly4ae B KavyecTse obuiero npasuia BbicTyrnaeT obuiee [03BOJSIEHNE, @ B Ka4yecTBe
NCKJIIOYEeHUSA - 3anpeT, To 3anpeLwlatowasn cpepa fo/KHa ObITb MakCMMabHO
ncyepnbiBaloLen N He AoMnycKalLwen BOJIbHOro TOJIKOBaHMA. DOpMON 3aKpeneHuns
NMpaBoOOrpaHNYEeHNN O0JIKEH BbICTYMaTb TOJ/IbKO 3aKOH. OQHaKO Ha NnpakTuke
BbINMOJIHEHWE YKa3aHHbIX TpeboBaHMI B NOJIHON Mepe BPSAL /N OnNpaBAaHo:

e HEBO3MOX>XHO B MNOJIHOW Mepe npegycMoTpeETb N perjlaMeHTnpoBaTb BCe
3anpeweHHoe 04 OCy>XOeHHbIX;



e MHOIMe NpaBOOrpaHNYeHnsa N1, NOOBEPrHYTbIX HAKa3aHWUIO, 3aKPenJeHbl B
pPa3/INYHbIX OTPaCasaX NpaBa n obbeanHeHNe X B OTAEJIbHOM HOPMATMBHOM aKTe
MOXXET MPMBECTU K CO3OaHNI0 C/INLLKOM 06bEMHOIr0 AOKYMEHTa,
CTPYKTYPUPOBAHHOIO NO OTpPacC/sM NpaBa;

e CJIOXKHOCTb pelleHns gaHHown npobnembl ycyrybnaetcsa Hanm4dmem npobenos npasa.

Mpwn pa3paboTke N NPUHATUN IOPUANYECKUX HOPM, 3aTparnBatolmnx npaBoBoe
MOJIOXKEHMEe OCY)XXAEHHbIX, 3aKOHO4ATe b HE OrpaHN4YMBaETCA OAHUM SN b
obuweno3BoNnTENbHLIM MPUHUKAOM. Hapsaay C HAM LWMPOKO MPUMEHAETCS Takxe
pa3peLlmnTesnibHbIN NPUHLNMN NPaBOBOro pPerysnpoBaHns, KOTOPbIA UMeeT CBOU
noctonHcTBa. ObbeM nNpas, peasmsyeMbixX NpU MOMOLLKM pa3peLlunTesibHOro cnocoba,
MOXXeT BbITb HE MeHbLUUM, @ TO 1 6oNbLIKM, YeM Npu 06Wen03BOINTENLHOM NopsAaKe.
PaspewnTenbHbIn cnocob No3BoaseT rapaHTUpoBaTb CyObEKTOM OOCTAaTOYHO LWWNPOKUE,
npuyeM 4YeTKO onpenesieHHble npaBa. Bce Bbilecka3aHHOE B NOJIHOWM Mepe OTHOCUTCS U
K NMpaBOBOMY peryjmpoBaHU0O NCMNOJIHEHUSA HaKa3aHMsa B BUAE nmweHns ceoboasbl.

BmecTe Cc TeM NpMopuUTETHOE UCMOJIb30BaHWE pa3pelmnTesibHOro NnpMHUmna
He)xenaTesibHO, T.K. Toraa Heob6xoammo 6110 6bl AaTb NCHEPNbIBAOLWMIN NEPEeYeHb
pa3peLlleHHOoro anas pa3indHbIX KaTeropuin oCy>XAeHHbIX. DTO He BCerga BO3MOXXHO,
BeAb MHOrune obwerpaxgaHckme 0693aHHOCTN paCnpoOCTPAHATCS Ha OCYXAEHHbIX 6e3
OrpaHNYeHNN, 4TO ABNSETCA AOCTOUHCTBOM 06LLEe003BONNTENILHOIO N HEAOCTAaTKOM
paspewwnTensHOro 1, B NEPBYIO o4epeab onpenenseT NpuopnuTeTHOCTbL NepBOro - 3a
OCHOBY Mpu onpeneneHnn NpaBoBOro NoJIOXKEHNS 0CyXAeHHbIX bepeTcs
obuierpa>kaaHCKNN NPaBOBOW CTAaTyC, TOrga Kak BO BTOPOM CJ/lydae Takon noaxon
oTpuuaeTcs. MMo3ToMy Npu NMPOYMX PaBHbIX YCJIOBUAX LenecoobpasHee oTaaBaTb
npennoYTeHne NepBoMy U3 HUX.

Mpn 3TOM HeNb3sa oTOpacbiBaTb M pa3peLllnTesbHbIN CNocob, 0COBEHHO NPUMEHUTENBHO K
CWUIbHO 3apersiaMeHTUPOBaHHOMY MOPSAAKY K YC/I0BUAM OTObIBAHMSA HaKa3aHUsS B BUAE
nuweHns ceoboabl, y4NTbIBasA, YTO €ro UCrnosib3oBaHne 3ppeKTBHO TaM, rae
cywecTByeT HeobxXxoaAMMOCTb CTPOron OpraHM30BaHHOCTU OOLLECTBEHHOW XXU3HWU,
TBEPAOOro nopsaka U AnCunnanHbl. Takum obpa3oM, CHaYala NMPaBOBOE peryampoBaHue
MPONCXoOnNT Ha OCHOBE 00LLEeN03BOINTENBLHOIO NPUHLMNA, a 3aTeM, Nocse
YCTAHOBJIEHNSA NCYEPMbIBAOLWLEr0 NePeYHsa OrpaHN4YeHnn, KOHKPETU3NpPyeTCs Ha OCHOBE
pa3peLwnTenbHoro.

Tak, 31eMeHTbl NPaBOBOro CTaTyca AOBOJIbHO PEAKO Bbipa>kKeHbl MPSMO - B BUAE
KOHKPETHbIX A403BOJIEHUI, NpeanncaHnin n 3anpewarowmnx Hopm (obpasHo rosops,
«OCY>XXOEHHble NMEIT NpPaBo...», «OCY>XAEHHble 0683aHbl...» N «OCYXXAEHHbIM



3anpeLleHo...»). OHM yCTaHaB/IMBAIOTCA NMYTEM pPeryaMpoBaHNsa B 3aKOHe npasa nopsaaka
N yCNOBUI OTObIBaHMS HaKa3aHUsA, Nopaaka NPUMEHeHNs Mep BO3AENCTBUA Ha
OCY>X[EHHbIX, B TOM 4YUC/ie U K nweHnto ceoboabl, NyTemM onpenesneHns 370CTHbIX
HapyLLUEeHUN pexxmnma.

Mpn ncnonb3oBaHUKN paspelmnTesibHoro cnocoba obuime 3anpeTbl yCTaHABANBAOTCS
nyTem NpefocTaBaeHNs Nnpas B NOpAAKe UCKOYEHUS. 3anpeThl B 3TOM C/lyvae
Bblpa>KaloTCs, Kak MpaBuio, caenyummm 06pa3oM: «0Cy)KAEHHbIM pa3pellaeTcs...»,
«OCYXAEHHbIe MOryT...». HanpumMmep, ocy>XxAeHHble B COOTBETCTBUM C MpaBuiamm
BHYTPEHHEro pacnopsaka UCMPaBUTESNbHbIX YHYPEXAEHU UMEIOT NPaBo NepeaBuraTbCs
B Npenesiax KoOJIOHUN. DTO - KOCBEHHO BbIPaXKeHHbIN 3anpeT Ha NPeofosieEHNE JINHUN
OXpaHbl 06bEKTOB, NepeMeLleHne X BHe NpenesioB KOJIOHUN.

OueHunBas NMpaBoOBOE 3aKperuieHne 3JIieMeHTOB CTaTyCa OCy>XAEHHbIX, MOXXHO OTMETUTb
ee oTaenbHble cnabble CTOPOHHI.

HecoBeplueHCTBO (hOpMbl 3aKpernjeHnsa 3/IEMEHTOB NPaBOBOIro NOJIOXKEHNSA O0CYXAEHHbIX
NnPMBOAUT K TOMY, YTO OHW NMOPOW TpyaHO onpepgensembl. K npumepy, n. 1 cT. 73 YUK PO:
«Ocy>XaeHHble K nnweHunto ceoboabl oTObIBaOT Haka3aHue B NY B npepenax Tepputopun
cybbekTa PO, B KOTOPOW OHU MPOXUBAAN UK BblNn oCyXaeHbl». [laHHasg HoOpMa He
NMO3BOJISIeT YETKO onpenesinTb, 4TO B HEWN 3aKpenJieHo - NpPaBo, 3aKOHHbIV MHTepec uiun
topnanyeckas 0693aHHOCTb A1 OCYXAEHHOro?

3aKOHHbIM NHTEpecaM, KakK 3J1IEMEHTY NPaBOBOIr0 MNOJIOXKEHNS OCY>XOEHHbIX, BOObOLLE He
nPMOaHo KOHKPEeTHON (hOpPMbl 3aKpernjeHnsa B BUAe: «0CYyXAEeHHble NMelOT 3aKOHHbIe
MHTepecChl: M MOryT BbITb pa3pelleHbl Bble3abl 3a npeaensl NY...» cT. 27 YUK PO;
«OCYXOEeHHble K nnweHunio ceobonbl, gocTuruwimne sospacTta 18 neT, Kak NnpaBuno,
OCTalTCA B BOCNUTATENIbHOW KOJTOHUN...» CT. 139 YK PO.

O653aHHOCTM 1 3anpeTbl 4189 OCY>XXAEHHbIX MOrYT YCTaHaB/IMBATbLCA MYyTEM BO3JI0)KEHUS
TeX W NHbIX NpaB nan obA3aHHOCTEN Ha aAMUHUCTPALMIO MeCT AuwweHnsa csoboapbi.
Hanpumep, n. 4 cT. 82 YUK PO: «agMUHUCTPaLNSA NCNPaBUTENIbHOIO y4pexxaeHus
o6s3aHa obecnevynTb OCY>XXAEHHbIX 0O0EXA0MN YyCTaHOBNEHHOro obpa3ua» (oCcy>XaeHHble
065a3aHbl HOCUTb oOexXAy ycTaHoBeHHOro obpasua); n. 5 ct. 82 YUK PO «ocy>XOeHHble,
a TakXXe rnoMeLleHns, B KOTOPbIX OHM MPOXXMBAIOT, MOryT noABepraTbCs 0ObICKY, a BeLn
OCY>XXAEHHbIX - gocMoTpy»; M. 4 cT. 101 YUK P®: «B cny4yae OTKa3a OCYyXOEHHOro ot
rnpuemMa nuLn N BO3HUKHOBEHNS YrpO3bl €ro XXU3HW A0MyCKaeTCca NPUHYANTeIbHOe
NUTaHNE OCY>XXAEHHOro No MegULMHCKMM NoKa3aHuAaM». TN TpeboBaHMA 3aKoHa
ajpecoBaHbl aJMUHUCTPALMKN YYpex4eHUN, HO OHU TakXXe peasin3yroTcs B popMe



06513aHHOCTEN 1 3aNpeToB A1 OCYXAEHHbIX.

FOpnonyeckmum O03BOJIEHUAM U 3anpeTaM He BCcerga NpoTUBOCTOUT UX topuanyeckas
MPOTUNBOIMOJIOXKHOCTb (cooTBETCTBEHHO 3aripeT nnin N03BOJIEHMKE). Opyrumm cnosamu, He
BCerga mMeeTcqd BO3MOXXHOCTb peryjmposaHma no rnmpuHUMMy «ecjyin HET 3arlipeTa,
3Ha4YUT eCTb O03BOJiIeHNeE>».

Llenn rocygapcTBa 1 yrosioBHO-UCMOJHUTENbHOWN CUCTEMbI, TaK U LeSIN KOHKPETHbIX
OOJIKHOCTHbIX 1ML, B CUNY psada NMPUYNH MOryT He coBnagaTb. [lpoBedeHHble
nccnenoBaHMsA NOKasbIBaKOT, YHTO HE NOAAEPKUBAOT YIrOJIOBHO-UCMOJIHUTENIbHYIO
MOJINTUKY rocyaapcTea 52,8% onpoweHHbIX MpakTuyecknx paboTHmnkos NY.
OTpuuaTenbHO OTHOCATCS K naesam gasbHenwen rymaHnsaumm 60% coTpyaHMKOB. 3TO
OTHIOAb HE UCKJ/IIOYAET BO3MOXHOCTWN YCTaHOBJIEHUSA 0653aHHOCTEN
npaBonpuMeHnTeNnemM B paMkax bosiee YaCcTHbIX cneunasnbHbIX CTaTyCOB UL,
oTbbiBatOWMX nueHmne ceobonbl.

FOpnaonyeckasa oTBETCTBEHHOCTb OCY>XXAEHHbIX

Ecnn B counanbHOM CTaTyCe IMYHOCTU rapaHTUSIMU BbINMOJIHEHNSA MOPaJIbHbIX
0643aHHOCTEN ABNAETCA JINLb YPOBEHb CO3HAHUSA JIMYHOCTU N BO3MOXXHOCTb
06LEeCTBEHHOI0 OCY>XXAEHWS, TO B MPAaBOBOM CTaTyCe OCY>XXAEHHOI0 OHM NOAKPENASAIOTCA
MepaMW rocy4apCTBEHHOMO MPUHYXXAEHUS, LUMPOKUM KPYrOM Mep OTBETCTBEHHOCTMW.

OCy>XOEeHHbIN, ABNAACH CreunanbHbiM Cy6beKTOM NpaBOBbIX OTHOLWIEHUN B Cchepe
NCNOJZIHEHUS HaKa3aHus, pacCMaTPUBAETCH U KaK CTOPOHA, B OTHOLLUEHUN KOTOPOW
BO3MO>XHO HaCTYMJIEHNE IOPUANYECKON OTBETCTBEHHOCTU: YrOJIOBHOW, MaTepunaibHONM,
AOMUHNCTPATUBHOW, ONCUMNMNINHAPHOWN.

YrosoBHass OTBETCTBEHHOCTb OCY)XX[EHHbIX MOXeT HaCTyrnaTb N0 TeM XKe OCHOBaHUAM,
npenycMoTpeHHsbIM CT. 8 YK PO. MNMopaaok npmeievyeHns nx K yrosoBHom
OTBETCTBEHHOCTW YCTAHOBJIEH CT. CT. 3, 4 OCHOB YroJIoBHOro cyaornpon3BoncTBa.
BmecTe ¢ Tem coBeplueHne NpecTynjieHns B neprnos oTbbiBaHUSA HaKa3aHums
CBMAOETENbCTBYET O NOBbILLEHHOW 00LECTBEHHOW ONACHOCTU MLA U pacCMaTpuUBaeTCs B
KavyecTBe 06CTOoATENbCTBA, OTAr4YaloLWero ero OTBETCTBEHHOCTb (4. 2, M. «a» CT. 63 YK
P®). 3To AaeT oCHOBaHME cyay NPU3HaTb TaKNX OCYXXAEHHbIX B CyYasX,
npenycMoOTpPeHHbIX B 4. 3 CcT. 18 YK P®, B Ka4yecTBe 1Ly, COBEPLUMBLLUMNX NPECTYyrnaeHns
npu ocobo onacHom peungmee. Peunane npectynjaeHus snedyet bosee cTporoe
Haka3aHue (4. 5 cT. 18 YK P®). OcyXAeHHbIN K nWeHnNto cBoboabl, Kak cneunasabHbIn
CcybbeKkT, MoXXeT bbITb NPUBIEYEH K YTOJIOBHON OTBETCTBEHHOCTW 3a Takme
npecTyrnJjieHns, Kak:



e nober n3 mect nuweHuns ceoboabl, N3-Noa apecta Wiam n3 nopg ctpaxu (ct. 313 YK
PD);

e YKJIOHEHME OT O0TObIBaHMSA nuweHns ceoboabl (cT. 314 YK PO);

e [l€30praHm3auma HopMasabHON AEATENbHOCTU yuYpexxaeHnim, obecneymsaromnx
n3onauunto ot obuwecTtsa (cT. 321 YK PO).

Mpwn coBEPLUEHNN OCYXXAEHHBIM MPECTYNJIEHUSA K HEMY NpUMeHATCA Bonee cTporune
Mepbl HaKa3aHus, NpenyCcMOTPEHHbIe B CaHKUMax cTaten OcobeHHon YacTum YK. Emy
MOXXeT BblITb Ha3Ha4YeHO HakKa3aHne C oTbbiBaHMEM B KOJIOHUK ¢ 6osiee CTPOrMmM BUAOM
pexxuma Uan C cogep>XxaHnem B TIopbMe.

3a NnpuyYnHeHne Bo BpeMs oTObIBaHUSA HaKa3aHUs MaTepuanbHOro yuiepba rocyaapcray
NN PU3NHECKUM N IOPUONYECKNM NINLAM OCYXXAEHHbIE HECYT MaTepuasibHYIO
OTBETCTBEHHOCTb (cT. 102 YUK PD).

OCy>XOEHHbI O0/HKEeH Bo3MeLwaTb yuwep6, NpuYnNHEHHbIN NCNPaBUTENbHOMY
yuYpexx4eHUI0, AOMNOSIHUTESbHbIE 3aTPaThbl, CBA3aHHbIE C NpecevyeHneM ero nobera, a
TaK>XXe ero JIeYeHNeM B CJly4ae yMbILLJIEHHOrO MPUYNHEHMS Bpeaa CBOEMY 300POBbLIO.
Bo3meweHue yuiepba, NpUYNHEHHOI O OCY>KAEHHbLIM BO BpeMSI OTObIBaHNSA HaKa3aHUs,
peryanpyeTcsa Tak)Xe HopMaMun TPyAOBOro U rpaXkAaHCKoro npaea.

MaTtepunasnbHass OTBETCTBEHHOCTb Ha OCY>XXAEHHbIX MOXXET OblTb BO3/10)KEHA COrIacHoO
TPYOOBOMY 3aKOHOOATENbCTBY MPU HANMYUM NPAMOro AeNCTBUTENIbHOro yulepba,
NPOTUBOMPABHOCTW ero nosBeaeHuns, NPUYNHHON CBSA3N MeXx Oy OEeNCTBUEM
(6espenctemem) n yuwepboM, a TakKe BUHbI OCY)XAEHHOIO B NPUYNHEHUN yulepba
cBOUMK OencTeusaMu. Mog NpsiMbIM AeNCTBUTENbHBIM yLLepboM NoHMMaeTCs
yMeHbLLUEeHMNEe HaIMYHOIro UMYLLIECTBa NPeanpuaTuUs BCeACTBUE YyTPaThl, YXyALEHUS Nn
MOHMXXEHUS ero LEHHOCTU, a Tak)XXe HeobxoaMMOCTb MPOU3BECTM 3aTpaThl Ha
BOCCTAHOBJIEHME, NpnobpeTeHne nMyLLEeCcTBa UM NHbIX LeHHOCTen nbo nponsBecTun
N3NULLIHKE BbINNATHI.

B3blCKaHMe MaTepuasibHOro yuiepba, NpUYNHEHHOrO OCY )X AEHHbIM, OCYLLIECTBNAETCA
nyTeMm yJep>XaHUs COOTBETCTBYIOLLMX CYMM 13 ero 3apaboTKa rnocse Bo3MelleHnsa um
CTOMMOCTM NUTAHUA, oaeXabl, 6enbsa, 06yBU, NOJOXOAHOro Hanora.

OcCy>XO€eHHble K HaKa3aHUAM, He CBSI3aHHbIM C AuweHneM csoboabl, 3a
AOMUHUCTPATUBHbIE NPOCTYMNKU MOTYT ObiTb NMPUBAEYEHbI K aAMUHUCTPATUBHON
OTBETCTBEHHOCTW Ha OCHOBaHMM HOpM Kogekca 06 aaMUHNCTPaTUBHbIX
npasoHapyweHunax PCOCP.



AncumnamHapHasa OTBETCTBEHHOCTb OCY)>XOEHHbIX npeacTasnfeT cobon ocobuin BUA
IOPUOANYECKON OTBETCTBEHHOCTU, OTIMYAOLWENCSA OT ANCUNNIMHAPHON OTBETCTBEHHOCTM
pabounx n cnyxawmx 1 agMMHNCTPATUBHON OTBETCTBEHHOCTU rpakaaH.

Ocobas opuaunyeckas npmpona ANCUUNINHAPHON OTBETCTBEHHOCTU OCYXAEHHbIX
onpefenseTcsa cneymasbHbIM NX MPaBOBbIM CTAaTYyCOM, XapakKTepoM MpaBOOTHOLLEHUN,
BO3HMKaKOLWMX B Npouecce oTbbiBaHNS Haka3aHMsA 1 YCIOBUAMKU NOPSAKa ero
NCrnonHeHnsa n oTbbiBaHMA. OCobLIN XapaKTep 3TOro Buaa topnanyeckomn
OTBETCTBEHHOCTM 3aBUCUT Tak>Xe OT NMpaBOHapPYLWEHWN, pacCMaTpuBaeMblX B YrOJI0OBHO-
NCMONMHUTENbHOM 3aKOHO4ATEIbCTBE B Ka4YeCTBE NpaBoHapyLUEeHUNA.

OCHOBaHMeM gNCUUNINHAPHON OTBETCTBEHHOCTU OCY>XXOEHHbIX ABASAETCS
ONCUMNMIMHAPHbIN MPOCTYMNOK, NOA4 KOTOPbIM HEOH6X0AMMO NMOHMMATb BUHOBHOE,
npOoTUBOMNpPaBHOe aenctene (bespencreme), nocararouiee Ha YCTaHOBJIEHHbIN YT OJIOBHO-
NCMNOJIHNTENbHbLIM 3aKOHOAATE/IbCTBOM MOPAAOK OTObIBaHUA HaKa3aHuUS.

Mo3TOoMYy ONCUUMIMHAPHYO OTBETCTBEHHOCTb CMNpaBen/InBoO pacCcMaTpuBaTb B Hayke
YIroJIOBHO-UCMOJIHNTENBbHOIO rNMnpaBa B Ka4eCTBE CaMOCTOATEJIbHOIO B a }OpI/I,EI,I/I‘-leCKOVI
OTBETCTBEHHOCTMW.
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